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SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY
X

J. ARMAND MUSEY,

Plaintiff, Index No. 157316/2014

-against-
FIRST AMENDED COMPLAINT

425 EAST 86 APARTMENTS CORP.,

Defendant.

X

Plaintiff J. Armand Musey, (“Plaintiff”) by and through his counsel Hinman,
Howard & Kattell, LLP and Paykin Krieg & Adams LLP, as and for his claims against
Defendant 425 East 86 Apartments Corp., (“Defendant” or “Co-op”) alleges as follows:

THE PARTIES

1. This action arises out of Defendant’s failure to deliver to Plaintiff, in
habitable form for its intended use, the terrace appurtenant to Penthouse A located at 425
East 86™ Street, (“PHA” or the “Unit™) for his exclusive use pursuant to Defendant’s
obligations to Plaintiff in a proprietary lease dated February 27, 2013 (the “Proprietary
Lease™).

2. Plaintiff is a resident of the State of New York, County of New York.

3. Defendant Co-op is a corporation organized and existing under the laws of
the State of New York, with its principal place of business located in the County of New
York. Defendant owns real property located at 425 East 86™ Street, New York, New
York (the “Building™).

4. Jurisdiction is proper under CPLR § 301 and/or § 303 because

Defendant’s principal place of business is in New York County and because the causes of



action alleged against Defendant arise out of business transacted by Defendant within the
State of New York.

5. Venue is proper under CPLR § 507(a) and/or § 509 because, upon
information and belief, Defendant has a principal place of business in New York County
and because the causes of action alleged against Defendant arise out of business
transacted by Defendant within New York County. The causes of action alleged against
Defendant concern, inter alia, breaches of contracts relating to the ownership of shares of
stock referable to an apartment unit in New York County and Plaintiff is domiciled in
New York County.

6. Plaintiff is the record owner of shares of stock issued by Defendant Co-op
which permit him use and occupancy of PHA located in the Building.

FACTS COMMON TO ALL CAUSES OF ACTION

Plaintiff’s Purchase of the Unit

7. On December 13, 2012, Plaintiff entered into a contract of sale to purchase
the shares of the Co-op referable to apartment PHA at 425 East 86" Street, New York,
New York from the estate of the previous owner.

8. At the time, the Building was undergoing a multi-year fagade, roof and
terrace repair process. The penthouse terrace appurtenant to the interior apartment
comprising PHA was entirely obstructed by construction equipment and materials and the
parapet walls were in the process of being rebuilt, so the terrace was not safe or
trafficable for anyone other than construction workers and other licensed professionals
wearing appropriate safety harnesses. While Plaintiff could not effect a physical

inspection of the terrace, his inspection of the Proprietary Lease and Co-op’s other



governing documents confirmed his rights to the terrace in a form appropriate for outdoor
leisure and enjoyment.

9. Recently, it has come to light that the roof repairs that were in progress at
the time of Plaintiff’s purchase were being performed by the brother-in-law of then-
president of the Co-op’s board of directors, Frank Chaney. Upon information and belief,
neither Frank Chaney nor his brother-in-law disclosed the nature of their relationship to
the Co-op’s shareholders prior to the commencement of the roof repairs.

10. On January 24, 2013, Plaintiff and his partner Margaret Janicek
(*Janicek”) attended an interview conducted by the members of the Co-op’s board of
directors, during which they were told, among other things, that a lot of work was
underway to improve the terrace and that when it was completed, Plaintiff and Janicek
would have a new terrace for their sole enjoyment and use.

11. On February 27, 2013, Plaintiff closed on the purchase of the shares
referable to the Unit. The purchase price paid was the second highest in the history of the
Building and approximately twice the average sales price for the Building in the past few
years, despite the Unit being in a state of disrepair. Plaintiff agreed to this high purchase
price because of the extensive terrace allocated for his exclusive use. His bid was
comparable to other bids placed on the unit, including a slightly higher bid the board
turned down due to their concerns about the bidder’s financial situation.

12. In April, 2013, the Co-op’s board of directors, in consultation with the
building engineer, approved the portion of Plaintiff’s alteration plans for the interior of
the Unit which included, among other items, the installation of two additional doors to

access the terrace from the Unit. These two new doors supplemented the three existing



exterior doors that granted access to the terrace from the Unit, evidencing Plaintiff’s
intent to access the terrace from multiple rooms in the apartment.

13.  In June, 2013, then-president of the Co-op’s board of directors, Frank
Chaney, contacted Plaintiff and informed him that the board was drafting new
House/Terrace rules. He indicated that once these rules were in place, the board would
consider alteration plans for improvements to the terrace, which Plaintiff construed to
mean planters, sun protection, and outdoor furnishings whose weight was within the
terrace’s load bearing capability.

14. Asof June 2013, Plaintiff was still not able to inspect or even set foot on
the terrace, as it was still entirely obstructed by construction equipment and materials
from the ongoing repair project and the parapet walls were not yet completed.

15. On July 27, 2013, the construction crew for the fagade, roof, and terrace
project finally cleared the terrace. On that same day, Plaintiff and his partner were
informed that the new House/Terrace Rules had finally been adopted.! It was not until
this point, when the equipment and materials were removed, that Plaintiff learned that the
Co-op had failed to install an appropriate roof surface, and that the terrace as it was,
could not be used in any meaningful way.

16.  The Co-op has stated that the terrace as-is cannot even tolerate normal foot
traffic, much less withstand the installation of any kind of furniture, planters, or other
standard improvements made to an outdoor living space. As such, Plaintiff was, and
continues to be, unable to use the terrace. Any meaningful use of the terrace by Plaintiff

could cause the delicate roofing membrane to be compromised and leak. In fact, the

! Upon information and belief, the meeting minutes for the board of directors do not indicate that the board
ever voted on the new House/Terrace Rules.



current surface is so delicate that the Coop has instructed Plaintiff not to walk on it to
clear the terrace drains of leaves and ice as required of him by Paragraph 7 the
proprietary lease.

17. Upon information and belief, approximately two (2) years following
completion of the facade, roof and terrace project, repairs have been necessary to correct
flaws in the design and installation of the roofing system that stem from the initial
installation work conducted by the former board president’s brother-in-law. The
installation of a faulty roof has resulted in leaks into the Unit, along with others in the
Building, and has also caused additional pooling of water in the portion of the terrace that
does not funnel toward the drains.

The Co-op’s Obligation to Deliver a Terrace in Usable Condition for Plaintiff’s
Exclusive Enjoyment

18.  The Proprietary Lease by and between Plaintiff and Defendant, dated
February 27, 2013, bestows upon Plaintiff the right to occupy the Unit and sets forth the
rules and regulations governing his rights as a shareholder occupying the Unit which
includes the appurtenant terrace. A complete and accurate copy of the Proprietary Lease
is annexed hereto as Exhibit A.

19. The first page of the Proprietary Lease allocates the Unit exclusively to
Plaintiff as lessee. The Unit is defined therein as “the rooms in the building as
partitioned on the date of the execution of this lease designated by the above-stated
apartment number, together with their appurtenancesi and fixtures and any closets,
terraces, balconies, roof, or portion thereof outside of said partitioned rooms, which are
allocated exclusively to the occupant of the apartment.”

20.  Paragraph 7 of the Proprietary Lease requires the Co-op to convey the



terrace in usable form for Plaintiff’s exclusive use and enjoyment: “[i]f the apartment
includes a terrace, balcony, or a portion of the roof adjoining a penthouse, the Lessee

shall have and enjoy exclusive use of the terrace or balcony or that portion of the roof
appurtenant to the penthouse ...”

21.  Paragraph 10 of the Proprietary Lease grants Plaintiff quiet enjoyment of
the Unit, including the terrace, without any “let, suit, trouble or hindrance from the
Lessor.”

22.  The Certificate of Occupancy for the Building, a complete and accurate
copy of which is annexed hereto as Exhibit B, dated August 29, 1929, identifies the
maximum live load for a penthouse at 40 pounds per square foot.

23.  The fact that the Certificate of Occupancy does not have a separate line
item listing the terrace as a “common roof terrace” with a maximum live load of 100
pounds per square foot indicates that the terrace is considered a part of the Unit, for
Plaintiff’s exclusive use: it cannot be used commonly by all shareholders because in
order for the terrace to be considered a common element, the maximum live load would
need to be listed at 100 pounds per square foot in the Certificate of Occupancy, and it
would have to comply with the Americans with Disabilities Act of 1990, which it does
not.

24.  The minutes of the corporation reflect that during a meeting of the board
of directors held on September 7, 1999, the board acknowledged that penthouse owners
have the right to exclusive use of the terrace appurtenant to their penthouse and that no
other shareholder in the Building can claim any right to use the terrace.

25. Other than a stair bulkhead door that remains armed with an alarm and



which, upon information and belief, is for maintenance and emergency access only, the
terrace is only accessible from the Building’s two penthouse units.

26.  Paragraph 25 of the Proprietary Lease requires the Co-op to restore the
Unit (including the terrace) to its “proper and usual” condition following repair-work.

27.  Defendants cannot deny there is a long-standing history of exclusive use
of the terrace as an outdoor living space by the previous owner, who, prior to her passing
in 2010, engaged in open and obvious use of the terrace, which was furnished and
landscaped with planters, including a retractable cloth canopy fixed to an exterior wall of
the Unit, and well-worn steps, for the more than two decades that she resided in the Unit
and owned the shares referable thereto.

The Co-op’s Obligation to Replace the Exterior Doors Opening to Plaintiff’s
Terrace

28. At the time of Plaintiff’s purchase of the shares referable to the Unit, there
existed three (3) exterior doors in Plaintiff’s Unit that led to the terrace.

29.  Paragraph 2 of the Proprietary Lease clearly states that Defendant is
responsible for the repair and replacement of everything in the Building, with the
exception of those items delegated to shareholders in paragraph 18 of the Proprietary
Lease.

30.  Paragraph 18 of the Proprietary Lease specifically excludes “entrance and
terrace doors” from shareholder responsibility, thus confirming that Defendant is
obligated to keep the three above-described exterior doors in good repair and replace
them when necessary. The minutes of the corporation reflect that during a meeting of the
board of directors held in April 2014, the board acknowledged that replacement of terrace

doors was appropriate.



FIRST CAUSE OF ACTION
(Breach of the Proprietary Lease)

31.  Plaintiff repeats and realleges in full paragraphs 1 through 30 above as if
set forth fully herein.

32.  The Proprietary Lease constitutes a contract between Plaintiff and
Defendant.

33. By failing and refusing to install an appropriate surface on the terrace, thus
denying Plaintiff his right to a terrace usable for its intended purpose, Defendant has
breached the Proprietary Lease. Specifically, Defendant has breached the Proprietary
Lease by: (i) failing and refusing to provide Plaintiff a terrace usable for its intended
purpose for his exclusive enjoyment pursuant to paragraph 7 thereof;, (ii) hindering
Plaintiff’s quiet enjoyment of a portion of the Unit, i.e. the terrace, pursuant to paragraph
10 thereof; and (iii) failing to restore the Unit (including the terrace) to its “proper and
usual” condition following the fagade, roof and terrace repair project pursuant to
paragraph 25 thereof.

34.  Plaintiff has performed all of his obligations required under the
Proprietary Lease.

35.  Pursuant to Paragraph 28 of the Proprietary Lease, and Real Property Law
§ 234, Plaintiff is entitled to attorneys’ fees stemming from Defendant’s breach thereof.

36. By virtue of Defendant’s breach, Plaintiff has been injured in an amount to
be determined at trial, but believed to be in excess of $250,000, together with interest and

the costs and disbursements of this action, including attorneys’ fees.



SECOND CAUSE OF ACTION
(Declaratory Relief)

37.  Plaintiff repeats and realleges in full paragraphs 1 through 36 above as if
set forth fully herein.

38. By reason of the foregoing, a justiciable controversy has arisen between
Plaintiff and Defendant concerning the parties’ rights and duties, particularly as to the
obligations of Defendant to provide Plaintiff with a terrace in usable condition for his
exclusive use and enjoyment and as to Defendant’s obligation to maintain the (3) exterior
doors to the Unit that existed when Plaintiff purchased the shares referable to the Unit.

39.  Plaintiff has no adequate remedy at law.

40. Plaintiff is thus entitled to a declaration that: (i) the terrace appurtenant to
the Unit is for Plaintiff’s exclusive use; (ii) Defendant is obligated, pursuant to the
Proprietary Lease, to effect repairs to render the terrace usable for its intended purpose;
and (iii) Defendant is obligated, pursuant to the Proprietary Lease, to maintain the three
(3) exterior doors to the Unit that existed when Plaintiff purchased the shares referable to
the Unit.

THIRD CAUSE OF ACTION
(Injunctive Relief)

41.  Plaintiff repeats and realleges in full paragraphs 1 through 40 above as if
set forth fully herein.

42.  Plaintiff’s causes of actions have merit in that the Co-op has breached the
Proprietary Lease by reason of the acts set forth above.

43.  The Co-op has caused and continues to cause irreparable harm to

Plaintiff’s ownership interest in the shares referable to the Unit and Plaintiff’s right to use



and enjoyment of the Unit. In particular, the Co-op is interfering with Plaintiff’s rights
under the Proprietary Lease to a terrace through its failure to provide Plaintiff with a
terrace in usable condition for his exclusive use and enjoyment.

44.  The Co-op has acted unlawfully and wrongfully in attempting to shift its
burden to provide Plaintiff a terrace in usable form for its intended purpose.

45.  Based upon its actions to date, the Co-op will continue to cause irreparable
harm to Plaintiff unless prevented from further gross misconduct.

46. The balance of equities weighs in favor of Plaintiff because the Co-op is
causing severe harm to Plaintiff and the Unit, while providing Plaintiff with a usable
terrace will not in any way, shape or form be detrimental to the Co-op.

47.  Plaintiff has no adequate remedy at law.

48. As aresult of Defendant’s actions, a judgment pursuant to CPLR § 6301
should issue preliminarily and permanently ordering Defendant to complete the necessary
repairs to render the terrace usable for its intended purpose.

FOURTH CAUSE OF ACTION
(Breach of the Warranty of Habitability)

49.  Plaintiff repeats and realleges in full paragraphs 1 through 48 above as if
set forth fully herein.

50.  In violation of Real Property Law § 235-b, a portion of the Unit,
specifically the terrace, is currently uninhabitable because Defendant’s installation of an
improper surface has rendered the terrace unable to be used as is so that it could
withstand meaningful use, including normal foot traffic, furniture, planters or any
standard additions typically made to an outdoor living space.

51.  Asaresult of the conditions that presently exist — and have previously

10



existed — in the Unit, a portion of the Unit, specifically, the terrace appurtenant to the
Unit, has been rendered uninhabitable and Plaintiff has been constructively evicted
therefrom.

52. By reason of the foregoing, Plaintiff has been damaged in an amount to be
determined at trial, but believed to be in excess of $250,000, together with interest and
the costs and disbursements of this action, including attorneys’ fees.

WHEREFORE, Plaintiff demands judgment against Defendant as follows:

a. On the First Cause of Action, an amount to be determined at trial but
believed to be in excess of $250,000, in compensatory damages, plus interest, together
with attorney’s fees;

b. On the Second Cause of Action, a declaration that: (i) the terrace
appurtenant to the Unit is for Plaintiff’s exclusive use; (ii) Defendant is obligated,
pursuant to the Proprietary Lease, to effect repairs to render the terrace usable, for
Plaintiff’s exclusive use and enjoyment; and (iii) Defendant is obligated, pursuant to the
Proprietary Lease, to maintain the three exterior doors to the Unit that existed when
Plaintiff purchased the shares referable to the Unit;

c. On the Third Cause of Action, a preliminary and permanent injunction
ordering Defendant to effect repairs to render the terrace usable for its intended purpose;

d. On the Fourth Cause of Action, an amount to be determined at trial but
believed to be in excess of $250,000, in compensatory damages, plus interest, together

with attorney’s fees; and

11



e. Together with interest, attorneys’ fees, and such other relief as the Court

may deem just and proper, including the costs and disbursements of this action.

Dated: New York, New York
August 19, 2015

HINMAN, HOWARD & KATTELL,
LLP

By: %/%

Stuart §u§garmaﬁn’, Esq. ~
825 Third Avenue, Suite 229
New York, New York 10022
(212) 725-4425
ssugarman(@hhk.com
Attorneys for Plaintiff

PAYKIN KRIEG & ADAMS LLP
Charles D. Krieg, Esq.

222 Bloomingdale Rd., Suite 301
White Plains, New York 10605
(212) 725-4423
ckrieg@pka-law.com

Attorneys for Plaintiff
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PROPRIETARY LEASE

o | | v
PROPRIETARY LFASFE made 2s of !/‘/
s Coxp./,

by and betweend25 East-gg Apartment
a8 New York corporation, having an office at 425 East 86th
Street, . New York, New York hereinafter called

" the Lessor, and Jj/ﬁéﬁ i NV M/\Q_o/

hereinalter called the Lesses.

Wheress, the Lessor is the (owner) of the land and the building
erected thereon in the City, County & State of N.Y. known us and by the

street number 425 East 86th Street, New York , N.Y.,
hereinafter called the building; and

WheREAS, the Lessee is the .owner of/é/d/’szharus of the Lessor,
to which this legse is appustenant and which have been allocuted to
Apartment /ﬂ/{/ 2 in the building; i

Now, TILEREFORE, in consideration of the premises, the Lessor hereby  Demised
leases to the Lessee, 2nd the Lessee hires from the Lessor, subject to the Promisa
terms and conditions hereof, Apartmcnyd% the building (hereigafier
referred to as the apartment) for a term from . ntil

Septembexr 30 2076, (upless sooner terminatefl as hereinpftdr provided). Temm .
As used herein “‘the aparlment”™ means the ooms in [the building as
partitioned on the date of the execution of this lease designated by the
above-stated zpartment number, 'loge{her with their appurlenznces and
fixtures und any closets, terraces, balconies, roof, or portion thereof out-
side of said partitioned rooms, which are allocated exclusively 1o the

occupunt of the apartment.

1.(a) The rfent (sometimes called maintenance) payable by the Rent{Mainte-
Lessee for each year, or portion of a year, during the term shall nance) How
equal that proportion of -the Lessor's cash requirements for such year, Fixed
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or portion of a year, which the number of shares of Lessor allocated

_to the apartment bears fo the totsl number of shares of the Lessor

issued and outstanding on the date of the determination of such cash
requirements. Such maintenence shall be payable in equal monthly
installments in advance on the first day of each month, unless tke
Board of Directors of the Lessor (hereinaffer called Directors) at the

‘time of its determination of the cash requirements shall otherwise

direct. The Lessee shall also pay such addxtmnal rent £8 may be
provided for herein when due.

(b} In every proprietary lease heretofore execnted by the Lessor
there has. beex specified, and in every proprietary lease hereafter
executed by it there will be specified, the nufnber of shares of ths
Legsor. igsued to = lessee simultaneously therewith.

{e) *#Cash reguirements’’ whenever used herein shall mean ths
estimated emount In cash which the Directors shall from time to time
in its judgnent.determine to be necessary or proper for (1) the opera-
tion, maintenance, cave, alteration and improvement of the corporazte
property dnnng the year or portion of the year for which such
determinetion is made; {2) the creation of such reserve for coniin-
tingencies a8 it may deem proper; and (3) the payment of any obli-.
gations, liabilities or expenses incurred or to be incurred, after givinz
consideration to (1) income expected to be received during such
period {other than rent from proprictary lessees), and {ii) cash on
hand which tha Directors in its discreticn may choose to epply. The
Directors mey from time fo time medify its prior determination end
increase or diminish the amount previeusly determined as cash re-
quirements of the. corporaiion for a year or portion thereof. XNo

- determination of cash requirements shall have any retroactive effect

on the smount of the rent payable by the lessee for any period prior
to the. date of such determinalion. All determinations of cash Te-
qmrementa shall be conclusive as to all lessees.

(d) Whenever in thxs p&ragraph or any other parugraph of thzs
lease, a power or prwxlege is given to the Directors, the same may be
exercised only by the Directors, 2nd in no event may any such power

" or privilege be exercised by a creditor, recéiver or trustee.
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(e} If the Lessor shall hercafter fssue shares (whether now or

Issuanes of

Additional Shares

Iereafter authorized) in addition to those issued on the date of the

excention of this lease, the holders of the shares hereafter issued
shall be obligatcd to pay rert ot {he same rate 23 the other Droprietary
lessees from and atter the date of issuance. If any such shares be
issued on ‘a date other than the first or last day of the Imonih, the
rent for the month In whieh issped shall be apportioned. The cash
requirements as last determined shall, upon the Issuance of such shares,
be decmed increased by an amount equal to such rent.

(£) The Directors may from time to-time as may .be propsr
determine how"much of the maintenance and other receipts, when
received (but not more than such amount as represents payments
on account of principal of mortgages on the property and other capital
expenditures), shall be credited on the corporate accounts to ““Paid-in-
Surplus®™. Unless the Directors shall determine otherwise, the amount
of payments on account of principal of any morfgages shall be eredited
to Paid.in Surplus.: )

(g) The omission of the Directors to defermine the Lessor’s
cash requirements for any year or portion thereof shall not be deemad

Paid-in
) Surplus

. Failure to Fix
Cash Requirements

a waiver or modification in any respect of the covenants and provisions:

liereof, oi a release of the Lessco from the obligation to pay the main-
{enamee or auy installment thereof, but the maintenance: computed on
the basis cf the cash requircments as last determined for any year or
pertion therecf shall thereaftor continue to Le. the maintenance until
a rew determination cf cash réquircments shall be made.

2. The Lessor shall at jts cxpense keep in geod repair all of the
Leilding including all of the apartments, the sidewalks ‘and courts
swrrounding the same, and jis cquipment and apparatus except those

"7 Leisor's
Repairs

portions the maintenance and repair of which are expressly stated '

o bé the vesponsibility of the Lessee pursuant to Paragraph 18 hercof.

. Tire Lessor shall maintain and manage the building as a first-
ciass apariment building, and shall keep the elevators and the public
halls, cellars ard stalrways clean and properly lighted and heated,
ard shall provide the number of atteudants requisite, in the judgment
of the Directors, for the proger care and service of- the building,
and shall provide the apariment with a proper and sufficient supply
of hot and cold water and of heat, ard if there be central ajr condition-

Services

by Xcisor
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ing cquipment supplied by the Lessor, air conditioning when decmned
appropriate by the Directors. The covenants by the Lessor heretn
contained are subject, however, to the diserctionary power of the.
Directors to determine from time fo time what services and what
attendants shall be proper and the nanner of maintaining and operat-

* ing the building, and also what existing servicez shall be-increased,

reduced, ¢hanged, modified or terminated.

4.{a) If the spartment or the means of access thereto -or the .
huilding shall be damaged by fire or other cause covered by multiperi}
policies commonly carried by conperative corporations in New York
City (any other damuge to be repaired by Lessor or Lessee pursu-
ant to Paragraphs 2 and 18, as. the case tnay be), the Lessor shall
at its own cost and expense, with reasonable dispatch after receipt
of notice of said damage, repair or replace or cause to be repaired
or replaced, with materials of a kind and quality then customary in
buildings of the type of the building, the bunilding, the apartment,
and the means of access thereto, including the walls, foors, ceilings,
pipes, wiring and conduits in the apartment. Anything-in this Para-
graph or Paragraph 2 to the contrary, Lessor shall net be required
to repair or replace, or cause fo be repaired ‘or replaced, cquipment,
fiztures, furniture, furnishings or decorations installed by the Lessce
or any of his predecessors in title nor shall the Lessor be obligated
to repaint or replace wallpaper or other decorations in apartments.

{b) In case the damage resulting from firc or other cause shall

. be so extensive as-to render the apartment partly or wholly untenant-
-able, or if the meaiis of access thercto ¢hall.be destroved, the rent

hereunder shall proportionately abate until the apartment shall again
be rendered wholly tenantable or the means of access restored: but
if said damage shall be caused by the act or negligence of the Lessee
or the agents, cmployees, guests or members of the family cf the =
Lessee or any occupant cf the apariment, such rental shall abate
only to the extent of.the rental value insurance, if any, collected by
Lessor with respect to the apartment.

(e} I[ the Dircefors shall determine that (i) the building is
totully destroyed by fire or other cause, or (ii) the builiting is so
damaged that it cannot be repaired within a reasonalile time after
the loss shall bave been adjusted with the insurance carriers, “or
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(iii) the destruction or damage was caused by hazards which are not
covered under the Lessor’s insurance policies then in eifect, and if in
any such case the record holders of at least two-thirds of the issued
shares, at a shareholders’ meeting duly called for that purpose held
within 120 days after the determination by the Directors, shall vote not .
to repair, restore or rebuild, then upon the giving of notice pursuant |
to Paragraph 31 hereof; this Lease and all ofher proprietary leases
and all right, title and interest of the parties thereunder and " the
tenancies thereby crested, shall thereupon wholly ceasé and expire
and rent shall be paid to the date of such destruction or damage.
The Lessee hereby waives any and all rights under Section 297 of the
Real Property Law and in no event shall the Lessee have eny option
or right to ferminate this Lease, : ’

(d) Lessor agrees to usc its best effors fo oblain 2 provision Wairer of
in all insurande policies carried by it waiving the right of subrogation ubrogatioa
against the L*éssce; and, to the extent that any loss or damage is
covered by the Lessor by any insurance policies which contain such
waiver cf subrogation, the Lessor releases the Lessee from any lia-
bility with respaet to such loss or damage. In the event that the
Lessee suffers loss or damage for which Lessor would be liable, and
Lessee carrics insurance which covers such loss or damage and
‘such insurance policy or policics contain a2’ waiver of subrogation
against the Landlord, then in sueh event Lessee releases Lessor from

any liability with respect to such less or damage.

5. The Lessor shall keep full and correct books of account at its Taspection of
principal office or at such other place as the Directors may from time - 00 of Acwount
to time determine, and the same shall be open during all reasonable
hours to inspection by the Lessée or 2 represenfative of the Iiesszee, -

The Lessor shall deliver to the Lessec within a reasonable time aiter Aznuzl Baport”
the end of each fiscal year an annual repert of corporate financial

affairs, including o balance gheet and a statement of income. and

expenses, certified by an independent certified public accountant,

T vyl o : : Changc:in Terzs .
6. Iach proprietary lease shall be in the form of this lease, unless. and Condition,

& variation of any lease is authorized by lessees owning 2t least two- of Proprietasy
thirds of the Lessor’s sheres then issued and executed by the Lessor L=
and lesses affected. The form and provisions of all the proprieiary



