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425east86@gmail.com 
425 East 86 Apartments Corp. 
425 East 86th Street 
New York, New York 
Attention: Board of Directors 
 
 Re: Apartment PHA 
 
Dear Sir or Madam: 
 
 Our Firm represented J. Armand Musey in his purchase of 610 shares of 425 
East 86 Apartments Corp. along with the proprietary lease for Apartment PHA (the 
“Apartment”) in January 2013. We continue to represent Mr. Musey, along with 
Margaret Janicek, who also resides in the Apartment, in their continuing issues with the 
Board regarding the newly issued Terrace Rules and attempts by the Board to re-write 
their Proprietary Lease. 
 
 When Mr. Musey purchased the Apartment, review of the Proprietary Lease and 
Terrace Rules, as well as conversations with members of the Board, led him to 
reasonably believe that the obligation to maintain the terrace and the roof were with the 
Co-op Corporation.  
 

We understand that in February 2013 when Mr. Musey purchased the Apartment, 
the Co-op Corporation was in the midst of a multi-year project to redo the façade, 
parapets and work on the roof and terrace that was to include renovation of the terrace 
surface and the roof above the Apartment. With the work still in progress, the terrace 
was covered with wood, apparently to protect it from the great deal of building material 
and equipment on it that were needed for all of the renovations. It was also cordoned off 
for safety reasons including the fact that the parapet was completely removed for 
rebuilding. These issues of course, made it impossible to have the terrace examined by 
an expert, however, there was nothing in any document or from any discussions with 
members of the Board that would indicate that the work being done would not include 
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completion of the terrace surface.  In July 2013, the wood covering the terrace came off 
and it was the first chance Mr. Musey had to examine the surface to see that the work 
was not completed.  The terrace continues to this date to be non-functional for the 
purposes intended.  Also in July, the Co-op Board issued new Rules and Regulations 
for the terrace and roof that attempted to shift certain obligations, financial and 
otherwise, regarding the roof and terrace from the Co-op Corporation to Mr. Musey.  
The Board seems to have kept its plans and intentions under wraps until sometime after 
Mr. Musey purchased the Apartment because to do so before the purchase might have 
deterred Mr. Musey from purchasing the Apartment.  Even a naïve person can see that 
the Board has attempted to pull a “bait and switch” on Mr. Musey with respect to the 
terrace and the roof. 
 
 The Proprietary Lease is clear that the terrace and roof adjacent to the 
penthouse apartment are deemed to be part of the Apartment for the exclusive use of 
Mr. Musey.  The Proprietary Lease is also clear that the obligation to maintain and 
repair the roof and terrace is not with Mr. Musey, but rather is with the Co-op 
Corporation. 
 
 The definition of “apartment” on page 1 of the Proprietary Lease clearly 
encompasses the adjacent roof and terrace (also see Section 7 of the Proprietary Lease 
giving Mr. Musey exclusive use of the roof and terrace appurtenant to the Apartment). 
 
 Section 2 of the Proprietary Lease requires the Co-op Corporation to maintain 
the building in good repair “except those portions the maintenance and repair of which 
are expressly stated to be the responsibility of the Lessee pursuant to Paragraph 18 
hereof”.  As you can see, Paragraph 18 of the Proprietary Lease, in listing the 
obligations of the Lessee, makes no reference whatsoever to the roof or the terrace.  
Therefore, the obligation to maintain and repair the roof and the terrace is clearly on the 
Co-op Corporation.  As further support for this position, Section 7 of the Proprietary 
Lease specifically provides that the Co-op Corporation can remove any planting or other 
structures erected by the Lessee or his predecessor for the purpose of repairs, upkeep 
or maintenance of the building.  Since this concerns items on the roof and terrace, this 
would obviously refer to repairs to the roof or terrace by the Co-op Corporation.   
 
 Section 10 of the Proprietary Lease provides that the Lessee shall be granted  
quiet enjoyment of the Apartment (which also includes the roof and terrace).  Since the 
terrace is incomplete and is functionally unusable, Mr. Musey is clearly being denied his 
right to quiet enjoyment of the Apartment. In fact, he has been constructively evicted 
from a material portion of it making continued demands for maintenance payments 
improper.  Consequently, Mr. Musey and Ms. Janicek have suffered damages, which 
damages continue to accrue as each additional day goes by without the Co-op 
Corporation completing the work on the terrace.   
  
 We hereby demand that the Co-op Corporation accept its responsibilities under 
the Proprietary Lease and complete the work on the terrace.  We also demand that the 
Board of Directors revise the Terrace Rules so that they omit any reference to shifting 
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the responsibility to repair both the terrace and the roof onto Mr. Musey and 
compensate him for damages he has accrued and will continue to accrue until the 
terrace is complete.  Unless we receive confirmation that the Board is proceeding to 
address these issues in an acceptable manner by the end of this month, Mr. Musey will 
have no recourse but to bring an action against the Co-op Corporation and the 
individual members of the Board for various causes of action, including, but not limited 
to, breach of contract and breach of the warranty of habitability, self-dealing, and breach 
of fiduciary responsibilities. 
 
 Frankly, we are surprised at the response of the Board to date.  It would seem 
that, in refusing to complete the terrace, members of the Board are placing the Co-op 
Corporation and themselves at greater risk and expense than if it had just addressed its 
responsibilities under the Proprietary Lease. 
  

We trust you will act accordingly. 
 
  
 

Very truly yours, 
 
HINMAN, HOWARD & KATTELL, LLP 
 
 
 
By 

Stuart Sugarman 
 
 
 
cc: Members of the Board of Directors 
 Frank.Chaney@bryancave.com 
 David.Munves@moodys..com 
 
 
 Douglas Elliman 
 Kaswaree.Narine@ellimanpm.com 
 Karel.DeBoer@elliman.pm.com 
 
  

Daly Engineering 
 Dalyengineering@gmail.com 
 

J. Armand Musey 
 Margaret Janicek 
 


